gE——

—ﬁ:_.___

'he Distributive-Justice Modell of
Environmental Law

——

R —




DIsiiis

=VIrorneneritell
" = Conventional approach:

e

“Environmental Justice”




Disipuiieusticedn

rn VJ!‘O(JHH(J tzl] Ly

 —

.————:——' e

—_— e — e ——

= Conventional approeach:
“Environmental Justice”

_

Injustice suffered when environmental law
disregards or disserves the interests of the
disenfranchised and dispossessed
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— “E vironmental Justice”
— focus on disadvantaged groups
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Conventlona1 ‘approach:

= “Environmental Justice”
— focus on disadvantaged groups
= Aristotelian approach:

any unjust distribution of environmental
(R ana. beneflts
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any unjust distribution

— all groups and individuals
(not disadvantaged alone) -
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any unjust distribution

— all groups and individuals
(not disadvantaged alone) -

— purely formal
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any-unjust distribution
— too wide, too formal, to be of any use?
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any-unjust distribution
— anthropocentric
— rights-based -
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any-unjust distribution

— anthropocentric

— rights-based -
» suited as basis for legal claims
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ernative Frameworks
= Ecological:
preservation of nature, ecological integrity




A teatlve Fram'ewmks
= Ecological:
preservation of nature, ecological integrity

— rights-based
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= Ecological:
preservation of nature, ecological integrity
— rights-based -
— non-anthropocentric
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AI ematlve Frermeworksr

- Ecologlcal:
— rights-based
— non-anthropocentric

= Economic:

gtlﬂg‘extemalltles naW @164
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Alternatlve Frarr’revvbrks

- Ecologlcal.
— rights-based
— non-anthropocentric

= Fconomic:
cting externalities, ma,




Iternatlve Frarr’reworks

- Ecologlcal:
— rights-based
— non-anthropocentric

= Economic:

gicting‘externalities, m%t faiﬂ.me.ﬁ“"

— not rights-based (utilitarian) .
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= Ecological: = “Aristotelian”

— rights-based Environmental Justice:
— non-anthropocentric — anthropocentric

= Economic: = rights-baseg —
— anthropocentric

— utilitarian
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vantages of the Distributive Model
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Advantaqes Gf"theﬁalstﬂbutlve Model
: nghts -talk suited to legal argument
= Anthropocentrism crucial to legal argument




: Advanta es oﬁhe Dlstrlbutlve Model

= Rights-talk suited to legal argument
= Anthropocentrism crucial to legal argument

“Environmental law is, to a greater extent than. other areas
of law, a product of external values not rooted in the

S m,of human dignity and thus it is difficult to integrate. .=
lerour legal sw. 4 ’ TTE———
| . Dan Tarlock, The Nonequilibrium Paradigm in Ecology and the Partial

Unraveling of Environmental Law, 27 Loyola L.A. L. Rev. 1121 (1994)




" Problems with the Ecological Model
Leopold’s Land Ethic:
“A thing Is right when it tends to preserve
the integrity, stabllity, and beauty:of‘the

biotic community. It Is wrong when it tends

ﬁem/ise.-” B
-—r-'“
q!!eopold, A Sand County Almanac with Sketches Here and There

(1949)
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“Should Trees Have Standing?”

Christopher Stone, Should Trees Have Standing? Toward Legal Rights for
Natural Objects, 45 S. Cal. L. Rev. 450 (1972)
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Poblems wﬁh‘t’hefcoloqmal Model
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“Should Trees Have Standing?”

Christopher Stone, Should Trees Have Standing? Toward Legal Rights for
Natural Objects, 45 S. Cal. L. Rev. 450 (1972)

ssn. of Home Builders v. Babbitt, 130 F.3d 1041 (D.C. Cir. 1997)
(Sentelle, J. dissenting)

-
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“Aristotelian

e Environmental Justice Environmental Justice
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e VT RIS a— “Aristotelian’
— Environmental Justice Environmental Justice
= oppression of minority = oppression of minority
by majority by majority -
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— Environmental Justice

= oppression of minority
by majority

“Aristotelian”
Environmental Justice

= oppression of minority
by majority.

= oppression of majority
by minority
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— Environmental Justice

= oppression of minority
by majority
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“Aristotelian”
Environmental Justice

= oppression of minority
by majority.

= oppression of majority
by minority
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| ~ “Aristotelian’
‘__'E"\/lronmental Justice Environmental Justice
= oppression of minority = oppression of minority
by majority by majority -
= oppression of majority
by mlnorlty
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““Civil Rights” “Aristotelian” —
“Ehvironmental Justice Environmental Justice
= oppression of minority = oppression of minority
by majority by majority ~
= oppression of majority
by minority

— =
Mental burden



crnole: ernissions Tradirlg

— nghts“ “Aristotelian”
" Environmental Justice Environmental Justice
= “disparate impact” (on
disadvantaged group) ) -

Lily N. Chinn, C_an the Market Be
Fair and Etfict 'enf') An

Eclogy L.Q. 80 (1999)



EAample: errissions Tradirlg

=Cil Rl — “Aristotelian”
“ Environmental Justice Environmental Justice
“‘disparate impact” (on = unfair burden on any
disadvantaged group) group or individual —




Ecarnole: ernissions Tracding

T ngw oe==m—— “Aristotelian”

“ Environmental Justice Environmental Justice
“‘disparate impact” (on = unfair burden on any
disadvantaged group) group or individual -

— disparate harm to
anyone (not necessarily

s —  disadvantaged) —




Example: errissions Tradirlg
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“Aristotelian”

“ Environmental Justice Environmental Justice
“‘disparate impact” (on = unfair burden on any
disadvantaged group) group or individual -

— disparate harm to
anyone (not necessarily

— disadvantaged) il
genera -
population with: benefit

to minority -
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