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SN NIENSH (@nd most! off the plants and animals onrwhich
plEnSs depend) must use water with a narrow: quality
ahge
anlineanrdemand for water is expanding exponentially
= Bur eonlng populations
== anglng patterns of use
e = Only somewhat offset by higher costs
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~ s The supply of water is fixed or declining
- — Pollution
— Climate change

e Result: 1,000,000,000 cannot obtain safe water for their
own needs
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Wateras an Internatlona
RBsource
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0 \Wzjiels ambient resource - largely ignores
IpiEyauenal boundaries

SMAproximately 264 river basins - including most
Sarger rivers and home to at least 40% of the
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=world’s population - cross boundaries
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‘o Result - the English word “rival” derives from
[latiniword rivalis - people who live on opposite
sides of a river
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BIENLS O clistemary international law:
SVASGonsistent practices by States
— OL_J"_E-J 3 sense of legal obligation (opinio_juris)
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': on! |der customary law in local settings

:5 \When does a trail between villages become legally
obligatory?

— Many real world examples
— In good measure, the common law is customary law
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flilestones in Internation ——

Water Law =

=

SEStcieplractice crystallizes for trans-pveundary.

Weberresources (1900-1950)

e ___75/nk/ Ru/es approved (ILA, 1966)—soon
_:J'(_fé as the definitive summary

._;5’_-_- e U Convention on Non-Navigational Uses of

= _/'ntematlona/ Watercourses approved by the
" General Assembly (1997)

® The Gabcikovo-Nagymoros Decision in the
International Court of Justice (1997)—cites the
UN Convention as evidence of customary
international law
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[rjray] naI‘Water Law

SOl riparian states have a legal claim
L| r)or water fesource

= ‘h’--'-ﬂ

——
-—l"
——

Edltlonal (competing) theories
Absolute Territorial Sovereignty

— Absolute Riverine Integrity

— Equitable Utilization
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e Codiiiea Customary —
ligieriiational Law:of: _—

IiENsHoUNGaRIWatENS.

J H@/J/f)} Rules - equitable utilization is the
OIS ule that matters
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= 'F UN Convention - major debate regarding
the relation of equitable utilization to the
“no harm rule”



—
—

SNEEed 10 coordinate adequately:
SNnternational environmental law;

= lnver )ational human rights law;
Elnternational humanitarian law; and
- '-;;: ternatlona water law

=

~ - States are develogmg a new governing
paradigm - joint, basin-wide management
(sometimes called “equitable participation™)
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'} The He/;/ﬁ Ruleswere nearly 40! years old

e UV C 'ention might never come into effect
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= J":). ‘ Conventlon says little or nothing about the issues raised
el
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"’i:_ , *Even when the UN Convention does address a point, it provides only
—  arvery general framework

e New rules could provide a comprehensive, cogent, and complete
summary of all customary international law relevant to water
management decisions
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SNASIOVEG oy e 1IEA, 21 Augus
o Tria Neyy ‘Fédigm (all waters):
— FPertle] ol re Amanadement
— Con JLJm tive management
= fr tegrated management
— rnablllty

—= _-M'mlmlzatlon of environmental harm
~_ ® Tihe New Paradigm (internationally shared waters):

— Cooperation
— Equitable utilization

— Avoidance of transboundary harm
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A TIC J'm"r @l ACEESS) Lo Water

JATI Jnr [0 a voice in decisions affecting
OJ’J:‘___\_ e

'&ﬁe- ‘to education

= S'Protection of particularly vulnerable
= .c-ommunltles

® A right to compensation
® Access to legal remedies




21018 and‘Mlnlml
Er*{_ onmeﬁ'al Harm

s0logjcal integrity
thIoJ filows

= Allen peC|es

= JJc' Ution prevention or control
A azardous substances
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| Pﬂor assessment of impacts
e Precautlonary principle

® | east net environmental harm

¢ Compensation for injuries (" polluter pays”)
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[Rternational Waters —
o IpiterrlelienlE coope'raﬁb%

ENENEhange of; Information
— Notlfleziglar o drele/rzlns j EhIVItIE
CongtlEiilen)s
HNarmoenization and coordination of national policies
Esca plishment of joint management institutions
PIE? f |I|zat|on—havmg “due regard” to the avoidance of harm

\priori preferences—except for “vital human needs”

Bi'_s to) be; considered:
- Natural features;
The social and economic needs of the States;
Each State’s dependence on the waters in question;
The effects of a use or uses in one State upon uses in the other State;
The extent of conservation or economy of use in each State;
Existing and potential uses;
The availability of alternatives to the planned or existing use;
The sustainability of proposed or existing uses; and
The minimization of environmental harm.

e Avoidance of transboundary harm—having “due regard” to equitable
utilization
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gioindwater,. - —

SRSl Clear Law: on Groundwater

Ejeg
VSt E{ Managed Conjunctively with
Sl _f cej\Waters

Eroundwater Generally Subject to the
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== aﬁ1e Laws as Surface Waters

e Deserves Special Protection because of Its
Differing Characteristics
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e Dispute Resolution



RUBlication . ——

—

SRPISNISHEG NI ther Report o1 trie) Seventy-rirst
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THe text (and a supporting sources document)
are also available through www.ila-hg.com



http://www.ila-hq.com/
http://www.ila-hq.com/
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